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On February 5, 2009, the Ohio Su-
preme Court decided Thornton v. Mont-
ville Plastics & Rubber, Inc. , Slip 
Opinion No. 2009-Ohio-360.  There 
were two primary issues before the 
court: 1) whether Senate Bill 7 applied 
retrospectively; 2) if so, whether a 
plaintiff could voluntarily dismiss his 
complaint in an employer appeal with-
out the employer’s consent.   

Montville Plastics appealed the al-
lowance of a  June, 2005 injury to court 
pursuant to R.C. 4123.512.  While the 
case was pending, the General Assem-
bly promulgated Senate Bill 7, which 
amended several sections of the work-
ers’ compensation statute.  Among the 
amendments was a revision to R.C. 
4123.512(D) requiring the employer’s 
consent before a claimant could dismiss 
his complaint in an employer appeal.  
This amendment was challenged by ref-
erendum.  Senate Bill 7 also provided 
that the law, as amended, applies to all 
claims filed on and after the effective 
date of the law. 

In the present case, the claimant 
voluntarily dismissed his complaint 
without Montville Plastics’ consent.  

SEMINAR REMINDER 

Montville Plastics contended the 
amended version of R.C. 4123.512 pre-
cluded the claimant from dismissing 
without consent.  In addition, because 
the case involved a 2005 injury, Mont-
ville Plastics argued Senate Bill 7 ap-
plied retrospectively despite the lan-
guage of the bill. 

The court rejected Montville Plas-
tics’ argument based on the clear lan-
guage that the law applies to all claims 
filed on and after the effective date.  In 
so holding, the court found that the 
claim in controversy arose in 2005 on 
the date of injury.  The court also held 
that the effective date of the of the 
amendments challenged by referendum, 
including the amendment to R.C. 
4123.512(D), is August 25, 2006.  Be-
cause the claim in controversy arose 
before the effective date, the former 
version of the statute applied and the 
claimant could dismiss without consent. 

Of note, the court did not determine 
whether a motion for an additional con-
dition constitutes a claim.  This issue is 
currently pending before the 6th District 
Court of Appeals. 
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March, 2009 

Bugbee & Conkle, LLP will host a seminar for its clients March 12, 2009, from 
1:00 p.m.– 4:30 pm, at the Holiday Inn French Quarter Hotel, 10630 Fremont Pike, 
Perrysburg, OH 43551.  If you have any questions or still would like to register, 
please contact us at 419-244-6788, or through our website.  As always, our seminar 
is free of charge to our clients and invitees.   

SUPREME COURT DETERMINES SENATE BILL 7 
SHOULD BE APPLIED PROSPECTIVELY 
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The information contained in this publication is not intended to serve as legal advice, but merely to alert read-
ers to developments in the law. If you have any questions, either call at the address listed above left or email 

us through our website.  The website can be accessed by clicking the link below.  

MEDICARE SECONDARY PAYER ACT TO  
REQUIRE ADDITIONAL REPORTING  

BY EMPLOYERS 

caid Services (CMS) the name of the 
claimant and such other information 
CMS may require to coordinate 
benefits.   
 The penalty for failure to comply 
with the law is $1,000.00 for each 
day of non-compliance with respect 
to each claimant.  CMS has not yet 
published details about how the 
above information should be submit-
ted.  However, CMS has indicated it 
will require the submission of infor-
mation in an electronic format 
through a secure website. 

 Beginning July 1, 2009, Sec-
tion 111 of the Medicare, Medicaid 
and SCHIP Extension Act of 2007 
(42 U.S.C. 1395y(b)) will impose 
mandatory reporting requirements on 
employers.  Employers will be re-
quired to determine whether a work-
ers’ compensation claimant is entitled 
to Medicare benefits even if the 
claimant is not currently receiving 
such benefits.  If the claimant is de-
termined to be entitled to Medicare 
benefits, the employer must submit to 
the Center for Medicare and Medi-

CONSOLIDATED  CASES MAINTAIN THEIR  
IDENTITY AFTER DISMISSAL 

In Hall-Davis v. Honeywell, Inc., 
2nd Dist. Nos. 2008 CA 1 & 2008 CA 
2, 2009-Ohio-531, the company filed 
two separate appeals to court pursuant 
to R.C. 4123.512 from separate Com-
mission orders allowing the claim for 
reflex sympathetic dystrophy (RSD) 
of the upper and lower extremities 
respectively.  Thereafter the court 
consolidated the cases for trial on the 
company’s motion.  The claimant vol-
untarily dismissed the complaints.   

Within one year, the claimant re-
filed one complaint.  In the complaint, 
the claimant sought the right to par-
ticipate in the Fund for RSD of the 
lower extremities only.  The claimant 
did not re-file a separate complaint 
requesting RSD of the upper extremi-

ties.  
The employer moved for judg-

ment on the RSD of the upper ex-
tremities, arguing claimant failed to 
re-file her complaint as to such con-
dition within one year.  The trial 
court granted the motion entering 
judgment in the employer’s favor, 
disallowing RSD of the upper ex-
tremities. The Second District Court 
of Appeals affirmed the trial court 
holding that consolidated cases do 
not merge into a single case, but, 
maintain their original identity.  
Therefore, the claimant was required 
to re-file a complaint for each case.  

http://bugbee-conkle.com/�
http://bugbee-conkle.com�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�
http://www.sconet.state.oh.us/rod/docs/pdf/2/2009/2009-ohio-531.pdf�


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



