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In State ex rel. Schlegel v. Styke-
main Pontiac Buick GMC, Ltd., 120 
Ohio St.3d 43, 2008-Ohio-5303, the 
Commission denied the claimant’s re-
quest for temporary total disability 
(TTD) compensation on the ground the 
claimant had voluntarily abandoned his 
job.   

After the  district and staff hearing 
officers denied compensation, the 
claimant appealed to the full Commis-
sion, submitted additional evidence, 
and argued he was disabled at the time 
of his job abandonment.  The Commis-
sion refused the claimant’s appeal, 
from which the claimant filed for a 
writ of mandamus.  Under State ex rel. 
Pretty Products, Inc. v. Indus. Comm. 
(1996), 77 Ohio St.3d 5 and State ex 
rel. Reitter Stucco v. Indus. Comm., 
117 Ohio St.3d 71, 2008-Ohio-499, 
voluntary abandonment does not pre-
clude TTD compensation when the 
claimant is disabled at the time of the 
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job abandonment.  Although the claim-
ant was in possession of evidence 
showing he was disabled at the time of 
his job abandonment, he failed to pro-
duce the evidence or argue he was dis-
abled at either the district or staff hear-
ing officer hearings.   

The court of appeals upheld the 
Commission’s decision, as did the Su-
preme Court.  The Supreme Court held 
the Commission did not abuse its dis-
cretion in refusing to hear the claim-
ant’s appeal even though the appeal 
was accompanied by additional evi-
dence of disability.   The workers’ 
compensation law does not encompass 
an appeal of right to the full Commis-
sion, and therefore, the Commission 
was not required to hear the claimant’s 
appeal.  Moreover, the Court found the 
claimant waived the Pretty Products 
argument by failing to present evi-
dence and raise the issue at the lower 
hearing levels. 
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Bugbee & Conkle, LLP will host a seminar for its clients March 12, 2009, from 
1:00 p.m.– 4:30 pm, at the Holiday Inn French Quarter Hotel, 10630 Fremont Pike, 
Perrysburg, OH 43551.  Please mark this date on your calendar.  More detailed infor-
mation regarding seminar topics will be published in the near future.  If you have any 
questions, please contact us at 419-244-6788, or through our website.  As always, 
our seminar is free of charge to our clients and invitees.  We look forward to seeing 
you in March.   

SUPREME COURT REJECTS CLAIMANT’S REQUEST 
TO SUBMIT EVIDENCE AFTER SHO HEARING 
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The information contained in this publication is not intended to serve as legal advice, but merely to alert read-
ers to developments in the law. If you have any questions, either call at the address listed above left or email 

us through our website.  The website can be accessed by clicking the link below.  

INDUSTRIAL COMMISSION POLICY 
CHANGES, 4TH QUARTER 2008 

4123.512(H).  The policy also provides 
wage loss and living maintenance appli-
cations shall be processed although the 
statute does not specifically provide 
such compensation shall continue dur-
ing the appeal.   
 It is questionable whether the Com-
mission’s policy regarding wage loss 
and living maintenance applications is 
legally sound.  As a practical matter, the 
Commission developed Memo E7 to 
hold PPD applications in abeyance dur-
ing court appeals because R.C. 
4123.512(H) authorizes continued pay-
ment of compensation for total disabil-
ity only.  Presumably, any claimant ap-
plying for wage loss compensation is 
not totally disabled because entitlement 
to wage loss compensation generally 
requires the claimant conduct a job 
search, implying the ability to work.  
This argument may carry some weight 
considering the Supreme Court  strictly 
construed the language of R.C. 
4123.512(H) in finding the Bureau 
could not charge state fund employers 
for medical expenses during the pend-
ency of a court appeal.   Arth Brass & 
Aluminum Castings, Inc. v. Conrad, 104 
Ohio St.3d 547, 2004-Ohio-6888. 

 The following Commission policies, 
which can be found in the Commission’s 
Hearing Officer Manual, were modified 
in the fourth quarter of 2008: Memo E7, 
I5, K5, M2, and R6.  Copies of these 
policies are attached to this newsletter.  
Memos E7 and I5 are most noteworthy 
for employers. 
 Memo E7 has been modified to clar-
ify the processing of applications for 
permanent partial disability when the 
claim or an additional condition is pend-
ing in court on appeal pursuant to R.C. 
4123.512.  In sum, a PPD application 
may not be processed when the original 
claim is pending in court or when the 
application pertains to an additional con-
dition pending in court.  “Pending” in 
court includes the period when a com-
plaint has been dismissed pursuant to 
Civil Rule 41(A). 
 Memo I5 sets forth other forms of 
compensation, including medical bene-
fits, which may or may not be  processed 
during the pendency of an R.C. 4123.512 
appeal.  The policy provides TTD com-
pensation, PTD compensation, and medi-
cal benefits continue to be paid during a 
court appeal, which is consistent with the 
statutory mandate contained in R.C. 

GROUP RATING CASE PENDING; LAWMAKERS ACT 

On November 18, 2008, in San Allen, Inc. v. Administrator, Ohio Bureau of 
Workers’ Compensation, the Cuyahoga County Court of Common Pleas issued a 
preliminary injunction enjoining the Bureau “from enacting its current group-rating 
plan for the policy year beginning July 1, 2009.” On December 15, 2008, the Bureau 
filed an appeal along with a motion requesting the original complaint be stayed 
pending the appeal.  The court has not yet set a trial date.  In response to the court’s 
decision, the legislature enacted House Bill 79, effective January 6, 2009, which 
amends R.C. 4123.29(A)(4)(c) and replaces “retrospective rating” with “group rat-
ing.” By doing so, the legislature seeks to maintain a prospective group rating pro-
gram, as set forth in the Ohio Administrative Code. 
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