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PRO UNION DECISIONS EXPECTED FROM
THE NLRB

On March 27, 2010 President Obama announced he will appoint Craig
Becker and Mark Pearce to the National Labor Relations Board
(“NLRB”).

With these appointments, pro-union will hold a 3-to-1 majority on the
NLRB, and employers should be prepared for pro-union changes in deci-
sions by the NLRB. In many aspects, the NLRB has the power to signifi-
cantly increase union power and leverage without intervention by Con-
_ gress, and at least Mr. Becker is on record as favoring such an approach by
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Vi BligbeerGonkle com For example, the NLRB might, without congressional input, put into place
many, if not all, aspects of the Employee Free Choice Act (EFCA). As
last introduced in the Congress, the EFCA would change the currently ex-
John F. Wetli isting election procedure and require the NLRB to certify a union as the
TGEJEQX:Z”BW?I%Z%S bargaining representative without an election if a majority of employees
éobert L Solt 1l have signed cards. This would nullify an employers’ current ability to de-
Robert P. Kiﬁg cide whether to use only a card-check process or to insist on a secret-ballot

Mark S. Barnes election among employees in a particular bargaining unit.
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Janelle M. Matuszak The proposed EFCA legislation would also establish stricter penalties for

employers who violate provisions of the NLRA when workers seek to
form a union, and set in place new mediation and arbitration procedures
for disputes relating to collective bargaining agreements.

The EFCA, and much more, could result from a new, aggressive, pro-union
majority at the National Labor Relations Board.
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OHIO SUPREME COURT UPHOLDS

INTENTIONAL TORT STATUTE
On March 24, 2010, in two separate opinions, the Ohio Supreme Court
upheld the constitutionality of Ohio Revised Code § 2745.01 — which
requires an injured worker in an intentional tort case to prove the em-
PAGE 2 ployer acted with a deliberate intent to cause an employee to suffer an
injury, disease, a condition, or death.

The Court, in Kaminski v. Metal & Wire Products Co., and in Stetter v.
R.J. Corman Derailment Services held the challenged statute does not
violate Section 34 or 35 of Article Il of the Ohio Constitution.

Ohio employers, prior to these decisions, faced the very real possibility of
being held liable for both workers’ compensation benefits and additional
damages. However, the Court’s decisions should now result in fewer in-
tentional tort lawsuits. In addition, these decisions affirm the balance in
Ohio by restricting lawsuits as the means to remedy industrial injuries.
Instead, and as intended in Ohio, injured employees have the right to pur-
sue a workers’ compensation claim, but not a separate claim for unre-
stricted damages.
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In Bates v. Airborne Express, Inc., Ohio’s Second District Court of Ap-
peals held the employer’s lack of definition or description of what would
John F. Wetli constitute “proper medical documentation” in its written policies, entitled
T%ggggnBW[i)lig?%s the fired employee to receive unemployment benefits, since the employer
Robert L. Solt. I11 failed to meet its burden of proving that the fired employee failed to offer
Robert P. King “proper medical documentation” of her absences.
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Andrew J. Wilhelms This case highlights the importance of having well written policies, hand-
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books and of reviewing and updating them on a regular basis.

For more information concerning the NLRB, intentional tort law or hand-
book/policy revisions, please contact a member of our Labor and Em-
ployment law practice group at (419) 244-6788:

Tybo Alan Wilhelms (twilhelms@bugbee-conkle.com)
Andrew J. Wilhelms (awilhelms@bugbee-conkle.com)
Mark S. Barnes (mbarnes@bugbee-conkle.com)

THE EMPLOYER is not intended to provide legal advice, but is intended as a service to the clients
of Bugbee & Conkle, LLP and to alert them to recent developments affecting the employment
relationship, with a particular emphasis on the perspective of the employer.
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